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1. The International Human Rights Committee of the International Law Association,
American Branch (“ABILA”) is dedicated to the dissemination of information and exchange of
scholarly ideas relating to the status and development of international human rights law. ABILA
was established in 1922 as the national branch for the United States of America of the
International Law Association (“ILA”), which now has forty-five national and regional branches.
The ILA, a nongovernmental organization headquartered in London and founded in 1873, has as
its purpose the restatement and development of international law. The ILA has consultative
status in the United Nations. This submission is on behalf of members of the ABILA
International Human Rights Committee, Subcommittee on U.S. Compliance with International
Human Rights Law, as well as members of other organizations of international lawyers. It does
not reflect the views of the International Law Association, ABILA, or any other institution with
whom the authors are affiliated.

2. This report will cover four separate areas of U.S. compliance with its international human
rights law obligations: (1) discrimination based on religion and national origin in immigration
policy, (2) violations of the rights to life, security, health, and education through gun violence
facilitated by the U.S. government, (3) attempts to undermine international criminal justice for
U.S. human rights violators; and (4) the availability of remedies for human rights violations.

I. Discrimination Based on Religion and National Origin in Immigration Policy

3. In its 2010 UPR Review and again in the 2015 Review, the Council recommended that
the United States reform its definition of discrimination to comport with its treaty obliga‘[ions,6
but the United States has adopted no complying measure. As long as U.S. law continues to
tolerate government measures causing significantly discriminatory effects on vulnerable or
minority groups, it is not in compliance with its human rights law obligations.

4. Since Donald Trump assumed office as President of the United States, the U.S.
government has actively discriminated against and persecuted persons of the Muslim religion.
Apart from the First Amendment and Equal Protection Clause of the Constitution, U.S. statutes
prohibit the government from “substantially burden[ing]” a person’s exercise of religion except
in furtherance of a compelling government interest. 42 U.S.C. § 2000bb-1. Nonetheless,
beginning in fall 2015, Trump, as a Republican candidate for U.S. President, began expressing
his intention to institute a “total and complete ban” on Muslims entering the United States. He
repeatedly made public statements disparaging both Muslims and Arabs, equating both groups to
terrorists as a class, and making false or unsubstantiated claims about the hostility of Muslims in
the United States toward their country. He further suggested monitoring mosques in the United
Stateg and proposed that the government force all Muslims in the United States to register as
such.



5. For example, Trump said in a television interview on 22 March 2016: “Frankly, we’re
having problems with the Muslims, and we’re having problems with Muslims coming into the
country.... You have to deal with the mosques, whether we like it or not, I mean, you know ...
These attacks are not done by Swedish people. That I can tell you. We have to be smart. We have
to look at the mosques and study what’s going on. There is a sick problem going on.”® At a
campaign rally on 14 June 2016, he leveled another unsubstantiated accusation against Muslim
Americans: “The children of Muslim American parents, they’re responsible for a growing
number for whatever reason a growing number of terrorist attacks.” In one public talk, he
specifically stated he would discriminate against Muslims in favor of Christians in immigration
policy for applicants from the Middle East.'

6. Almost immediately after assuming office, Trump issued an executive order halting the
entry into the United States of all non-citizens from seven countries with almost entirely Muslim
populations.' This order resulted in the immediate detention or turning back of many persons
from these countries holding valid U.S. entry visas, including lawful permanent residents of the
United States (of which there were 52,275 at the time), holders of valid student or work visas,
and refugees seeking asylum. Trump offered no policy justification whatsoever for the choice of
countries sanctioned or measures adopted. Trump and his advisers publicly admitted on several
occasions that he was seeking a “Muslim ban” rather than a rational and well-founded measure
for national security.'

7. In fact, studies from the U.S. Department of Homeland Security itself, as well as
independent research institutions, had already shown that such a measure would have no effect
on U.S. national security.”> These studies also showed that “extreme” vetting of immigrants and
refugees from Muslim countries, which was the reason publicly given by the Trump
Administration for the suspension of entry, would have no effect on national security.'*

8. Trump eventually withdrew the executive order in the face of repeated losses in courts
based inter alia on judicial findings of religious discrimination. For example, the U.S. Court of
Appeals for the Fourth Circuit stated that the executive order: “in text speaks with vague words
of national security, but in context drips with religious intolerance, animus, and
discrimination.”"

0. Trump then issued a proclamation making minor alterations to the ban and including a
post hoc national security rationale.'® This final proclamation restricts entry of nationals solely
from overwhelmingly Muslim countries, with the symbolic inclusion of government officials
from Venezuela and visa applicants from North Korea to mask its anti-Muslim animus.

10. This proclamation, too, was challenged. After repeating his losses in multiple federal
trial and appellate courts, the U.S. Supreme Court upheld the ban.'” The Court rejected the
argument that the Proclamation violated the constitutional prohibition on discrimination based on
religion. According to the Court, because the Proclamation is “facially neutral toward religion”
and invokes “national security,”'® any actual discriminatory motive or effect is irrelevant.'
Based on this position, the Court further disregarded all evidence of discriminatory motive by
candidate and later President Trump.



11. In undertaking the analysis, the Court ignored the abundant evidence showing that the
Proclamation had no rational relationship to national security. Instead, relying almost entirely on
the President’s assurance that he had “a legitimate national security interest” in mind, the Court
deferred.® The Court chose not to address the issue of national origin discrimination, which is
also generally illegal or unconstitutional in the United States.”' The Court ignored all
submissions and briefs relating to the inconsistency of the executive orders and proclamation
with U.S. obligations under international human rights law. Indeed, the majority opinion treated
these obligations as nonexistent.

12. The U.S. policy of discriminating against immigrants and refugees from Muslim
countries violates numerous U.S. human rights obligations under international law. The United
States is a party to the International Covenant on Civil and Political Rights (ICCPR), which in
article 2 requires states to respect and ensure all human rights in the Covenant without
discrimination inter alia based on religion or national origin. The Human Rights Committee
(HRC) interprets Article 2 to prohibit “any distinction, exclusion, restriction or preference which
is based on” a prohibited ground, and which has “the purpose or effect of nullifying or impairing
the recognition, enjoyment or exercise by all persons, on an equal footing.”

13. More generally, Article 26 of the ICCPR prohibits government discrimination, regardless
of whether the measure violates a Covenant right. As interpreted by the HRC and consistent
with its wording, this provision “prohibits discrimination in law or fact in any field regulated” by
the government. Notably, unlike ICCPR Article 2, the equal protection provisions of ICCPR
Article 26 lack Article 2’s limitation to “all individuals within [the state party’s] territory and
subject to its jurisdiction.” According to its plain terms, it thus prohibits government measures
discriminating with respect to alien refugees and visa applicants not within the state’s territory or
subject to its jurisdiction.

14. The United States is also a party to the 1967 Additional Protocol to the 1951 Convention
Relating to the Status of Refugees. This prohibits discrimination against refugees on the basis of
race, religion or nationality in the application of its provisions, and it establishes the obligation of
nonrefoulement, which prohibits Contracting States from returning refugees to territories where
their life or freedom would be threatened on account of their identity. Following implementation
of the first Executive Order and subsequently, asylum seekers from the listed countries who were
present in the United States were expelled without an asylum hearing. For example, on January
28, 2018, a Syrian woman traveling to the United States from a third country was denied entry
and forced to return to her port of origin. She was denied humanitarian parole, and her request
for asylum based on her fear of persecution in Syria was denied without examination. She was
then forced to sign a paper stating that she understood she had violated U.S. immigration law (a
doubly false statement) and was compelled to return to the third country where she had no
residency or right of entry.22 In this case, as in many others, the United States government has
violated the human rights of asylum seekers.

15. In the present case, the policy of the United States as announced in Proclamation No.
9645, which excludes individuals from the United States on the basis of their religion and
national origin, violates both the rights of visa applicants and refugees to be free from
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discrimination based on religion and national origin; and the human right to family life
(protected by ICCPR article 23) of American citizens seeking to be visited or reunited with
family members from Muslim majority countries blocked by the Proclamation. As the HRC has
explained, although aliens do not have a right to be present in a State party’s territory,

in certain circumstances an alien may enjoy the protection of the Covenant even

in relation to entry or residence, for example, when considerations of non-

discrimination, prohibition of inhuman treatment and respect for family life
.23

arise.

The evidence demonstrates that the Proclamation was the latest of several attempts of President
Trump to institute a “Muslim ban,” prohibiting entry to the United States to a group of people
based on their religion and national origin. It therefore violates U.S. obligations under the
ICCPR and CERD.

16.  The statements of candidate and later President Trump, the highest-ranking government
official in the United States, have created a hostile environment for Muslims to profess their faith
publicly. Muslims in the United States have been deeply affected by remarks that associate them
with terrorists and hostile attitudes toward the United States on the sole basis of their religion. In
the wake of these statements, the incidence of hate crimes against those perceived to be Muslims
has increased in the United States by at least 26% from before Trump began his campaign. One
study found that assaults against Muslims rose during Trump’s campaign to the highest in history
(127 in 2016, as compared to an average of 48 per year since the attack on the World Trade
Center in 2001).>* The official policy of the United States is to disfavor and exclude Muslims,
and this message has both degraded Muslim Americans and residents, and it has encouraged a
climate among the U.S. public that is intolerant of and hostile to Muslims.

Recommendations
l. Immediately withdraw Proclamation No. 9645 and reinstate immigration and
asylum procedures for all individuals affected by the Proclamation;
2. Make a public statement condemning discrimination on the basis of religion and

national origin, denouncing the President’s past discriminatory statements, and
affirming that the United States is obligated by international law and in its
domestic law not to discriminate in its immigration and asylum policies;

3. Support anti-bias community programs to fight hate crimes, especially those
targeting Arabs and Muslims.

II. Gun Violence and U.S. Human Rights Obligations

17. In 2017, more than 173,500 people were shot, 39,700 of whom died, the largest number
in decades.” The United States has a far higher rate of private gun deaths than any other
developed country.”® While constituting only 4.4% of the world’s population, 42% of the world’s
civilian-owned guns are in the United States. The experience of other countries and variations
between U.S. states show that reasonable gun control measures could reduce this violence.”’ An
average of one mass shooting occurs daily.*® Mass shootings occur in U.S. neighborhoods,
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schools, offices, places of worship, theaters, and restaurants, and at festivals and concerts. School
shootings are becoming more common, with an average of one weekly where someone was hurt
or killed (excluding the shooter).” Mass school shootings are also increasing.’” Roughly two-
thirds of U.S. gun deaths are suicides.”’ More than half of U.S. suicides occur with a gun’*—the
most fatal method**—and rates of child firearm suicide are rising.>* The presence of a gun in the
home greatly increases the risk of death by suicide,” homicide,’® and accidental death.”’

18. Gun violence in the United States disproportionately affects racial minorities and women.
Women in the United States are twenty-one times more likely to be killed with a gun than in
other high-income countries,”® often as a result of domestic violence. Although compromising
only 14% of the U.S. population, African Americans represent 56.7% of U.S. gun homicide
victims. The proliferation of Stand Your Ground laws facilitates impunity for the perpetrators of
some of these killings, particularly when the victim is black and the shooter is white.’” These
laws also appear to be fueling an increase in firearm homicide rates.*’ Nearly 1000 people are
fatally shot by police each year, with individuals of color and youth overrepresented.”’

19.  This violence creates negative psychological and mental harm for direct*” and indirect™
victims, has destructive developmental consequences for children,* and has fostered a general
climate of fear that interferes with the enjoyment of fundamental human rights.

20. Gun violence implicates human rights contained in customary international law, as well
as in treaties ratified by the United States. These rights include the rights to life, security of
person, health, education, association and peaceful assembly, freedom of expression, opinion,
and belief, to be free from ill-treatment, to be free from discrimination on the basis of gender or
race, to practice one’s religion without interference, and to participate in the cultural life of the
community.

21.  The U.S. government is obligated to protect its population. ICCPR Article 2.2 calls on
States Parties “to adopt such laws or other measures as may be necessary to give effect to the
rights recognized in the present Covenant” and Article 2 of the Convention against Torture
obligates States Parties to take affirmative measures, including “effective legislative,
administrative, judicial or other measures” to prevent torture and ill-treatment. CERD Article
2.2 of calls on States Parties to adopt “special and concrete measures” to ensure that vulnerable
racial groups and individuals have “the full and equal enjoyment of human rights and
fundamental freedoms.”

22.  Although more than 98% of U.S. shootings are carried out by private actors, the U.S.
government may still be responsible. A State’s responsibility to prevent harm caused by private
actors has been repeatedly referenced by the Inter-American Commission on Human Rights
(IACHR),* the Human Rights Committee (HRC),*® the Committee on the Elimination of Racial
Discrimina‘[ion,47 and the Committee against Torture,48 as well as human rights courts.®

23.  Numerous human rights bodies have also held that a State’s obligation to protect extends
to the prevention of harm inflicted by and to oneself, like suicide. The European Court of Human
Rights,” IACHR,’" and the HRC*? have all found that “States should take adequate measures . . .
to prevent suicides.”>



24, A State’s responsibility is engaged when the State knows or ought to know that a person
is at risk or that violations have occurred and it fails to take reasonable measures.”* As the HRC
has explained, the State’s obligation to protect against threats to the security of a person is
especially engaged when faced with “patterns of violence against categories of victims such as . .
. violence against women, including domestic violence.”” Furthermore, States have a special
responsibility to protect and prevent abuses “in all contexts of custody or control, for example, in
.. . schools [and] institutions that engage in the care of children.”®

25. The HRC has called upon States to “take appropriate measures to address the general
conditions in society that may give rise to direct threats to life or prevent individuals from
enjoying their right to life with dignity. These general conditions may include high levels of
criminal and gun violence.”’ These measures should include efforts to “reduce the proliferation
of potentially lethal weapons to unauthorized individuals.””® The Committee has further called
on States ;’c;) “protect their populations . . . against the risks posed by excessive availability of
firearms.”

26. In recent years, the U.S. federal government has demonstrated an unwillingness to adopt
legislation to reduce the level of U.S. gun violence. The last major federal gun control legislation
was adopted over twenty years ago, and current regulations contain gaping loopholes. The
Brady Handgun Violence Prevention Act,’’ adopted in 1993, mandates background checks for
firearm purchases, but does not apply to sales that occur through private sellers, which account
for 40% of all transactions.®’ Even for sales requiring a background check, federal law allows
the transaction to be completed if the check is not finalized within three days. The Domestic
Violence Offender Gun Ban of 1996 prohibits some individuals who have been convicted of a
“misdemeanor crime of domestic violence” from buying firearms, but does not apply to dating
partners who are not married, have not lived together, or who do not share a child, or to abusers
who victimize family other than an intimate partner or child, nor does it require convicted
abusers to forfeit guns already in their possession.® In 2004, Congress allowed the 1994 Federal
Assault Weapons Ban® to expire, making it possible for private citizens to purchase assault rifles
designed for committing mass killings at a distance.

217. Many of the measures enacted related to firearms have loosened regulations of the
industry, created roadblocks for the agencies tasked with enforcing the laws, and blocked
research that could protect the population. The Firearms Owners’ Protection Act of 1986%
prevents the government from maintaining a centralized database of gun dealer records and
limits how many inspections the Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF)
can conduct of a dealer’s premises. Individuals who occasionally sell guns are outside the
oversight of a regulatory body under the Gun Control Act of 1968.%° The 2005 Protection of
Lawful Commerce in Arms Act® protects the gun industry from liability in most tort actions and
the Tiahrt Amendments,®’ first adopted in 2003, prohibit gun trace data from being admissible in
civil lawsuits against gun sellers or manufacturers (including in proceedings to revoke a corrupt
dealer’s license). The Tiahrt Amendments also prohibit the release of firearms trace data to cities
and states, academic researchers, and litigants, prohibit the ATF from requiring firearms dealers
to submit their inventories to law enforcement, and require the FBI to destroy records of
approved gun purchasers within 24 hours. Firearms are exempted from safety regulations by the

6



Consumer Product Safety Act,”® meaning gun manufacturers operate without federal oversight as
to how guns are designed or made. The 1996 Dickey Amendment® led to a near complete ban on
federally-funded research related to firearms and gun violence, decreasing annual Centers for
Disease Control and Prevention (CDC) funding for gun violence research by 96%.

28.  In the 2015 UPR, five recommendations related to gun violence. The U.S. government
supported three of these: To “[r]atify the Arms Trade Treaty,”’' to “eliminate gun violence,””
and to “[t]ake necessary measures to reduce gun violence.”” The government partially supported
the recommendations to expand background checks for all firearm purchases’® and to consider
“legislation to enhance the verification of the records for all fire arms transfers and the revision
of the laws that stipulate self-defence without limitations.””> The United States has taken no
steps to implement these recommendations.

71
2 t

Recommendations:

1. Adopt legislation requiring all gun owners to acquire a license and require a
permit-to-purchase for all firearms. Licenses should be conditioned on a
comprehensive background check, including mental health history, required
safety training, and be renewed periodically. Permits should be valid for a limited
period of time and restricted to the purchase of one firearm. Records of all gun
purchases should be carefully maintained by a federal agency in a searchable
database that allows for suspicious purchases to be flagged and for guns to be
efficiently traced when used in crime.

2. Adopt laws to reduce gun violence, including safe-storage laws, red-flag bills,
mandatory waiting periods, and age-limits for firearm purchases. Adopt a ban on
assault-style semi-automatic rifles and high-capacity magazines. Revise the
Lautenberg Amendment to prohibit all convicted abusers and stalkers from
purchasing firearms and to require the forfeiture of firearms currently in their
possession.

3. Fully fund and remove restrictions on agencies that oversee the firearm industry,
enforce the laws, and conduct important research, including by repealing the
Dickey Amendment, the Tiahrt Amendments, and the Protection of Lawful
Commerce in Arms Act, and revising the Firearms Owners’ Protection Act of
1986.

4. Require private gun owners to buy casualty insurance in case their gun is used, by
themselves or others, for unlawful violence, to help compensate the victims of
violence and their families.

III. U.S. Attempts to Undermine International Criminal Justice

29. The United States has recently taken a number of steps to undermine the independent
operations of the International Criminal Court (ICC) in violation of its obligations under
international human rights law. These measures appear to have been taken as a direct
consequence of the ICC Prosecutor’s decision to open a preliminary investigation—and in 2017
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to request the Chamber’s authorization of a full investigation—into the situation in Afghanistan,
which involves allegations of war crimes by U.S. armed forces and the Central Intelligence
Agency (CIA).

30.  U.S. actions aim to protect human rights violators by intimidating and impeding the
Court. In April 2019, the ICC’s Pre-Trial Chamber rejected the Prosecutor’s request for an
investigation in alleged crimes committed in Afghanistan.’® This decision was made, in part, on
account of the unlikelihood of a successful investigation due to a lack of cooperation, a likely
reference to U.S. hostility. Although the Office of the Prosecutor was granted leave to appeal this
decision on 17 September 2019,”” it appears that the United States, at least temporarily,
successfully suppressed the enforcement of internationally protected human rights.

31. Trump Administration officials have reviled the ICC, particularly to its examination of
American service personnel and CIA operatives allegedly responsible for serious crimes in
Afghanistan. U.S. officials argue that since the United States is not a Party to the ICC Statute,
the Court cannot exercise jurisdiction over U.S. citizens, notwithstanding that the ICC Statute
permits the Court to intervene where there are credible allegations of international crimes being
committed by non-State Party citizens within the territory of a State Party, such as Afghanistan.

32. Following John Bolton’s appointment as National Security Advisor, the United States has
pursued a policy of active interference in the ICC’s activities, including threatening Court
officials with sanctions, to achieve its objective of avoiding ICC scrutiny of U.S. conduct in
Afghanistan. U.S. officials have also consistently voices objections to any investigation of
Israel,”® which has obvious implications for Palestine’s referral into crimes committee in the
West Bank and Gaza.

33.  Notably, in a speech at the Federalist Society on 10 September 2018, John Bolton,
speaking about the ICC, declared that the U.S. “will use any means necessary to protect our
citizens and those of our allies from unjust prosecution by this illegitimate court.” He set out a
plan of action which included: (1) responding “against the ICC and its personnel to the extent
permitted by U.S. law,” including banning its judges and prosecutors from entering the United
States, “sanction[ing] their funds in the U.S. financial system”, and “prosecut[ing] them in the
U.S. criminal system” (and doing the same “for any company or state that assists an ICC
investigation of Americans”); (2) “take note if any countries cooperate with ICC investigations
of the United States and its allies,” for the purposes of “setting U.S. foreign assistance, military
assistance, and intelligence sharing levels”; and (3) potentially “taking steps in the UN Security
Council to constrain the Court’s sweeping powers, including ensuring that the ICC does not
exercise jurisdiction over Americans and the nationals of our allies that have not ratified the
Rome Statute.””

34.  John Bolton’s threats aim to subvert an on-going judicial process. As then-White House
Press Secretary Sarah Sanders stated, the timing of his remarks was “[b]ecause they told us they
were on the verge of making that decision, and we’re letting them know our position ahead of
them making that decision.”™



35. U.S. Secretary of State Mike Pompeo followed up on these threats. In a speech at NATO
headquarters in December 2018, Secretary Pompeo said the United States was taking “real action
to stop rogue international courts, like the International Criminal Court, from trampling on our
sovereignty...”, further warning that the United States “will take all necessary steps to protect
our people, those of our NATO allies who fight alongside of us inside of Afghanistan from
unjust prosecution.”®' In March 2019, Secretary Pompeo announced “a policy of U.S. visa
restrictions on those individuals directly responsible for any ICC investigation of U.S.
personnel,” including “persons who take or have taken action to request or further such an
investigation”, further noting that these visa restrictions “may also be used to deter ICC efforts to
pursue allied personnel, including Israelis, without allies’ consent.” In April 2019, it was
confirmed that ICC Chief Prosecutor Fatou Bensouda’s U.S. visa had been revoked.*

36. Secretary Pompeo said these measures were “part of a continued effort to convince the
ICC to change course with its potential investigation and potential prosecution of Americans for
their activities and our allies’ activities in Afghanistan,”® suggesting an intention to influence
the course of justice.

37. While the Court has stated that it will “continue to do its work undeterred,”®* the decision
not to authorize the Afghanistan investigation explicitly cites “changes within the relevant
political landscape [...] in key States,”® which the Chamber believes “make it extremely
difficult to gauge the prospects of securing meaningful cooperation from relevant authorities.”™

38. U.S. officials have emphasized that the Chamber’s Afghanistan decision was a direct
consequence of U.S. actions. For example, Secretary Pompeo noted: “The ICC’s decision
follows the State Department’s 15 March announcement of visa restrictions on ICC personnel
involved8 in any investigation of U.S. personnel, and I am glad the Court reconsidered its
actions.”

39. There are sufficiently credible allegations that U.S. military and CIA personnel violated
human rights and committed war crimes in Afghanistan® to warrant an investigation and, if
sufficient evidence is found, prosecution. However, the United States has chosen not to pursue
these allegations consistent with its international human rights obligations.*” The U.S. failure to
do so may be a violation of several U.S. human rights obligations under treaties and customary
international law, including ICCPR Articles 2(3) and 3, to protect human rights and provide
effective remedy for violations, as well as Article 6, on the right to life, Article 7, on the right to
be free from torture or cruel, inhuman, and degrading treatment, and Article 9, on the right to be
free from arbitrary arrest and detention.

40.  U.S. actions also arguably contravene UN norms on the independence of the judicial, the
role of lawyers, and the role of prosecutors, found in the UN Basic Principles on the
Independence of the Judiciary (BPIJ),” the UN Basic Principles on the Role of Lawyers
(BPRL),”! and the UN Guidelines on the Role of Prosecutors.”

41. As noted by one observer, the Trump administration’s “persistent attacks on the
legitimacy of the ICC as well as its actions—threatened or taken—interfere with the
independence and effectiveness of the ICC’s judiciary both directly or indirectly, including by
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impacting the level of cooperation with the institution.”” U.S. interference, such as the visa
restrictions, impacts the ability of legal professionals to carry out their duties. Furthermore, the
interference of the United States in ongoing ICC proceedings deprives thousands of Afghan
victims of justice, despite their State’s ratification of the ICC Treaty, and strips them of the
ICC’s protection to which they are entitled. Given the importance of justice to peace, U.S.
actions have also undermined the effectiveness of ICC interference to interrupt the ongoing
commission of crimes in Afghan territory.

Recommendations

1. Re-instate U.S. entry visas to Prosecutor Bensouda and all other affected ICC
staff and effectively cooperate with the International Criminal Court.

2. The United States should conduct its own impartial, independent, and effective
investigation into the serious allegations of criminality of U.S. actions in
Afghanistan and elsewhere, consistent with international law.

IV. Inadequate Remedies for Violations of International Human Rights Law

42. The obligation to provide effective remedies is essential to ensuring the legal and
practical impact of other human rights. Article 2 of the ICCPR requires state parties to respect
and ensure the rights therein without distinction based on any status, and requires states to “adopt
such laws or other measures as may be necessary to give effect to the rights recognized” therein.
That obligation includes ensuring that individuals whose rights are violated have an effective
remedy (including but not limited to judicial remedies) and that those remedies are enforced.”
The provision of remedies is also part of U.S. obligations to prevent and punish human rights
abuses,”” which includes using due diligence to protect against and provide remedies for rights
violations by private actors.’® International law allows reparations in diverse forms as
appropriate, including changes to law and practices, but should be effective and accessible to
victims.

43. Although the implementation of human rights obligations can be taken under states’
unique constitutional systems, the United States remains responsible for implementing human
rights protections and remedies at all levels of government.”® Because the United States is not a
party to optional protocols and procedures that would allow for petition to international bodies
when human rights are violated, the effectiveness of domestic remedies is essential to
effectuating its human rights obligations.

44.  The United States has never passed comprehensive legislation to implement its human
rights obligations, either under the treaties to which it is a party or customary international law.
As noted by the Human Rights Committee in its 2014 concluding observations, the legal impact
of human rights treaties and the availability of remedies for violations are limited by the U.S.
interpretation that human rights treaties are not “self-executing.”® Remedies are also restricted
by the U.S. federal system, which limits the ability of governments at both state and federal
levels to effectively implement human rights protections. Domestic legislation that attempts to
prevent and protect individuals from violations still faces constitutional challenges. In 2018, for
example, a federal court found a federal statutory criminal provision related to female genital
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mutilation (FGM) unconstitutional both because the prohibition and criminalization of FGM was
not “rationally related” to implementation of the ICCPR (despite international and U.S.
recognition that FGM is a serious human rights violation and form of gender based violence and
discrimination '), and also because criminalization of the practice was not shown to be
“substantially related to interstate commerce,” and therefore could not overcome the general
presumption that the regulation of criminal activity is reserved for state control through the Tenth
Amendment.'”" The U.S. Department of Justice accepted these rationales in declining to further
defend the law, and recommended that Congress amend the law to create a nexus to interstate
commerce (maintaining that the ICCPR did not provide authority for Congress to criminalize
FGM).'"? This case highlights a two-pronged hurdle to ensuring remedies for human rights
abuses in the United States: the abdication through federalism of responsibility for fully
implementing provisions of the ICCPR into domestic law, and the court-interpreted supremacy
of provisions of constitutional law (such as the Tenth Amendment) that prevent federal attempts
to provide remedies for certain violations, especially judicial remedies.

45.  Beyond general federalism concerns, other legal frameworks also render remedies elusive
for human rights violations in the United States. When rights to non-discrimination and the right
to life are violated by law enforcement and the criminal justice system, limited rights of
action, '® doctrines of qualified immunity '* and limited criminal prosecutions or other
accountability of violators continue to function as barriers for remedies.'” The government has
attempted to limit the use of “consent decrees,” which have been used to address systemic
institutional violations, including discrimination in law enforcement.'®® These limited avenues
for remedy and redress are especially troubling because these practices which have a
discriminatory impact on certain communities.

46.  There is both positive and negative evidence in terms of accountability for torture within
the U.S. domestic system. In recent years, federal court decisions have also restricted the
availability of civil remedies for human rights violations through the Alien Tort Statute, finding
that foreign corporations cannot be held liable in US courts and affirming that residence in the
United States does not alone provide ground for jurisdiction under the ATS.'® Notably, civil
cases by private individuals have been successful in pursuing and establishing civil liability for
torture in US domestic courts.'”” The United States has not, however, undertaken changes to law
or pursued full investigations capable of establishing accountability for torture, or providing
effective remedies for past abuses.''’ Indeed, as noted above, it has taken positive steps to
exonerate and protect U.S. citizens accused of torture and other crimes against humanity in
Afghanistan from international accountability.

47.  Finally, the United States continues its decades long practice of failing to comply with its
obligation to take positive measures to protect human rights, including the most fundamental, the
right to life. No legislation requires the federal or state governments to take all necessary and
proportional measures to protect human rights from private violations, with only scattered and
partial exceptions,''' and the U.S. Supreme Court has repeatedly exonerated state actors from a
duty to take even reasonable measures to protect human life, still less any other human right,
even when they have a positive legal obligation to take protective measures.''> The Court has
based these holdings on the claim that the U.S. Constitution does not protect positive rights.
International law does, however. Neither the U.S. Congress nor the state legislatures has acted to
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rectify the absence of fundamental positive protections for U.S. citizens and others under U.S.
jurisdiction.

Recommendations
1. Withdraw all reservations, understandings, and declarations to the ICCPR, CERD,
and UNCAT that limit private causes of action in U.S. courts.
2. Adopt comprehensive federal legislation implementing U.S. obligations under

human rights treaties to which it is a party, as well as customary international law
binding on the United States, by conferring a private right of action for violation
of the human rights guaranteed by international law, including provisions for
effective remedies for victims of such violations.

3. Change U.S. laws and regulations to mandate that criminal prosecutors pursue full
investigations capable of establishing accountability for torture.
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